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EEZ due to Ecuador’s laxness, ophions of how to proceed were available. First, he could have
asked his government to intercede on his behalf as he has in the case at hand. While Part V’s
Article 56 (1.a) notes that the coastal state has the sovereign right to explore, exploit, conserve,
and manage natural resources in its EEZ, Article 62 goes through a series of situations where this
soverelgnty can be compromised. Article 62 (2) states:

Where the coastal State does not have the capacity to harvest the entire allowable catch, it
shall, through agreements or other arrangements and pursuant to the terms, conditions, laws
and regulations referred to in paragraph 4, give other States access to the surplus of the
allowable catch, having particular regard to the provisions of articles 69 and 70, especially in
relation to the developing States mentioned therein.

Article 62 (3) goes on to state, “In giving access to other States to its exclusive economic
zone under this article, the coasta) State shall takc into account all relevant factors, including,
inter afia, the significance of the living resources of the area to the economy of the coasta) State
concerned and its other national interests...” Further along, LOS 111 states that terns and
conditions are to be used as gumding principles for the actions of other states in EEZs that do not
belong to them. Article 63 (4) delves deeper into these terms and conditions and amonyg them
area such issues as setting quotas; paying dues to the coastal state; regulation of seasons and
areas where fishing 10 permissible; and so on and so forth. All of these criteria, among others,
were not proven to have been met by Thomas’ fleet; thus, proving their presence in Ecuador’s
EEZ to be unwarranted. Secondly, if the United Siates felt as though their attempt to make an
agreement was 1 vain as Ecuador was proving to be unreasonably uncooperative, the case could
have been brought to the ICJ as 1t is presently and a ruling would have been made regarding the
surplus tuna that counsel for the United States presumptuously noted Ecuador had. Both of these
options do not result in Thomas simply fishing in Ecuador’s EEZ without permission of the law
to fish there; thus, making his actions illegal and justifying Ecuador’s pursuit which resulted
from regulations having been violated in Ecuador’s EEZ.

Had the United States previously taken Ecunador to court with regards to the matter, perhaps
judgment would have been made in favor of the United States and Ecuador would have faced
penalties for not keeping up with EEZ capacity regulations that warrant the sharing of surplus
fish, as presented by Part V of LOS 11I. But then of course stands the fact that Ecuador has
neither signed on nor ratified this treaty. Furthermore, counsel for the Unjted States argues that
since Ecvador is not a signatory and has not ratified LOS 111, Ecuador can not claim protection
under the freaty. While it is true that a country that has not signed onto and ratified a ireaty can
not claim protection under that treaty, LOS I11 also happens to be customary international law.
With that, whether or not Ecuador has signed on does not mean that Ecuador would not be held
hable for breaking laws determined by LOS [1l by virtue of LOS TJI being customary
international law. Since Ecuador reiterated their claim of their 200-mile limit numerous times,
Ecuador certainly acknowledged the presence of this law. Likewise, by virtue of LOS 1] being
customary international law, the United States’ counsel’s claim that the United States only
recogmzes a 1 2-mile zove is illogical. The United States has signed {(but not ratified) the treaty.
By doing so, the United States at least recognizes the treaty and the treaty allows states a 200-
mile EEZ.
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2. No, Equador did not have the right to attack Donald Thomas and his fleet 185 miles off
the coast of Equador.

Article 279 of the United Nations Law of the Seas Iii, of which one party is a signatory,
neither are ratifies, but both states accept as customary law, states,

“States Parties shall settle any dispute between them concerning the
interpretation or application of this Convention by peaceful means in
accordance with Article 2, paragraph 3, of the Charter of the United Nations
and, to this end, shall seek a solution by the means indicated in Article 33,
Paragraph 1, of the Charter.”

Article 111 of the United Nations Law of the Seas [I], of which one party is a signatory,
neither are ratifies, but both states accept as customary law, states

“1. The hot pursuit of a foreign ship may be undertaken when the

competent authorities of the coastal State have good reason to believe that the
ship has violated the laws and regulations of that State. Such pursuit must be
commenced when the foreign ship or cne of its boats is within the internal
waters, the archipelagic waters, the territorial sea or the contiguous zone of
the pursuing State, and may only be continued outside the territorial seaor the
contiguous zone if the pursuit has not been interrupted. It is not necessary
that, at the time when the foreign ship within the territorial seaor the
contiguous zone receives the order to stop, the ship giving the order should
likewise be within the territorial sea or the contiguous zone. If the foreign
ship is within a contiguous zone, as defined in article 33, the pursuit may only
be undertaken if there has been a violation of the rights for the protection of
which the zone was established.

2. The right of hot pursuit shall apply mutatis mutandis to violations in

the exclusive economic zone or on the continental shelf, including safety

zones around continental shelf installations, of the laws and regulations of the
coastal State applicable in accordance with this Convention 1o the exclusive
economic zone or the continental shelf, including such safety zones.

3. The right of hot pursuit ceases as soon as the ship pursued enters the
territorial sea of its own State or of a third State.”

Article 301 of the United Nations Law of the Seas I{f, of which one party is a signatory,
neither are ratifies, but both states accept as customary law, states,

“In exercising their rights and performing their duties under this

Convention, States Parties shall refrain from any threat or use of force against
the territorial integrity or political independence of any State, or in any other
manner inconsistent with the principles of international law embodied in the
Charter of the United Nations.”



The court believes that the Amenican fishing boats were violating intemational {aw by
fishing in the Exclusive Economic Zone of Ecuador. Ecuador pursued the three American fishing
ships under the nght of hot purswit. The warning that Thomas’ vessels teceived immediately
prior to the Equador warship opening fire was nothing more than a signal to prepare to be
boarded and scarched, as stated in the facts of the case. The court believes that more
communication was needed before Ecuador began firing and sinking two fishing boats. Along
with this, Equador’s naval vessel had no need to destroy two of the three American fishing ships.
Ecuador, according to the facts of the case, knew that these boats were fishing boats and because
of this fact knew that they did not have the military capability that the Ecuadorian navy vessels
had. In doing se, one Amenican was killed with several others being wounded. Equador was
inclined to handle the situation as peacefully as possible according to the Law of the Seas Treaty.
The court does not believe that this was the most peaceful manner to handle the situation. Had
Equador chosen to follow this keynote of the Law of the Seas, much of the ensuing violence and
subsequent legal issues could have been avoided entirely. This excessive use of force and lack of
any legitimate warning to Thomas’ fleet that they would be fired upon firmly establishes that
Equador did not have the nght to attack Donald Thomas and his fleet.

3. Yes, the American crewman who was resisting arrest is responsible for the Ecuadorian
pursuer’s death.

As counsel for the United States referenced in both written and oral proceedings, Part
VII, Article 110 of the United Nations Convention on the Law of the Sea, which tatks of the night
to visit on the high seas, reads as follows:

Except where acts of interference derive from powers conferred by treaty, a warship
which encounters on the high seas a foreign ship, other than a ship entitled to complete
immunity in accordance with articles 95 and 96', is not justified in boarding it unless
there is reasonable ground for suspecting that:

(a) the ship is engaged in piracy;

{b) the ship i1s engaged in the slave trade;

(c) the ship is engaged in unauthorized broadcasting and the flag State of

the warship has yunsdiction under article 109;

(d) the ship is without nationality; or

(e) though flying a foreign flag or refusing to show its flag, the ship is, in

reality, of the same nationality as the warship.

Counsel for the United States makes claim that Ecuador’s boarding of the remaining
vessel of Thomas® fleet, the Mercury, was illegal, based upon the fact that jurisdiction on the
high seas only belongs to the vessel’s flag state, which was defimtely not Ecuador. it the chase
had begun on the high seas, counsel for the United States would be correct in asserting that
Ecuador had no right to visit since the Ecuadonian officials did not have reasonable ground for

1 . . . . . . w“ .

Articles 95 and 96, which are mentioned above respectively note that warships on the high scas and “s]hips owned
or operaied by a State and used only on govermment non-commercial service shall, on the high seas have complete
imnunity from the jurisdiction of any Siate other than the flag State”
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suspecting that the United States” ships were engaged in the crimes aforementioned in this
article. However, what counsel for the United States fails to acknowledge is that the chase
between the Ecuadorian vessel and gunboats and the United States’ ships was not initiated on the
high seas. Since the chase began in Ecuador’s Exclusive Economic Zone, the above mentioned
rationalization made by the United States is not vahid. Thus, since the Ecnadorians had the right
to visit and were denied this right, the altercation that ensued while one of the Ecuadorian
officials attempted to board the Mercury and resulted in his/her death when an American
crewman resisted arrest, leaves the American ¢crewiman responsible for the death of the
Ecuadorian. This crewman ts thus lable for involuntary manslaughter, the unintentional act of
killing another human being.

As stated above the attack on the fishing fleet was unjust and unnecessary. As a result it
ended up in a traumatic experience for those involved. These fishing boats were not armed
properly as to stand up to a naval vessel and because of this it is reasonably understood that the
Ecuadorian, that died was not the responsibility of any specific American. The Ecuadorian was
killed during the attack, which was not warranted, and therefore, who ever authorized the attack
should be held accountable for this death.

Since the American’s were under attack is it very reasonable to say that they were acting
in self-defense when the death occurred. Under American law self-defense is acceptable if the
defender does not cause unnecessary harm. Destroying two ships can cause individuals to fear
for their lives and therefore defend them as well.

4. Were the American fishermen wrongly imprisoned for too long?

The demal of justice as defined by international law 15 the provision of the same nghts for
both aliens and citizens. This means when an alien is denied the ability to have efficient access
to the municipal court systems, they are denied justice. The denial of justice can only occur
when the state has completely refuted access to its court, or, its courts wili not take the necessary
steps to render a decision. Since the state of Ecuador allowed the American nationals access to
their court systems, a denial of justice did not occur in this case. In addition to that fact, the
aliens received court access in under a year. The Americans were given due process under and
within Ecuadorian law. Using the Robert’s rule and or claim as brought forth to the U.S. was
how Mexico made their claim in November 1926. There was no clear demial of justice n this
case. Latin American states hold that demal of justice only occurs when nationals are refused
access to the arresting states municipal court system or denied due process. Since the Amencans
received a trial in Ecuador withun five months of the incident, five months was within the Limit of
the one year requirement for due process as defined in the Robert’s claim. Therefore, no demal
of justice has occurred in this case.

Info from Harry Roberts vs United Mexican States:
Page 77 ol Roberts vs Mcxico



“Illegal Arrest: Evidence held pot to establish that claimant was arrested
without probable grounds.”

There was no illegal evidence brought forth to suggest that the Americans were arrested without
probable grounds.

P 79 Article 6:

“The comrission is not called upon to reach a conclusion whether Roberts
commuitted the crime for which he was charged. The determination of the
question rested wath the Mexican Judiciary. The same goes for the
Americans who were captured and brought back to Ecuador. Aliens, of
course, are obliged to submit to proceedings properly instituted against
them in the conformity with local laws. In light of the evidence presented
m the case, the Commission is of the opinion that the Mexican authorities
had ample grounds to suspect that Harry Roberts had committed a crime
and to proceed aganst him as they did. The commussion therefore holds
that the claim 1s not substantiated with respect to the charge of illegal
arrest. In order to pass upon the complaint with reference to an excessive
period of imprisenment for the Americans.”

It is necessary In both the Roberts case and this case to consider whether the proceedings
instituted in both cases, in terms of time, while incarcerated exceeded reasonable limits within
which an alien charged with a crime may be held in custody pending the investigation of the
charge or charges against Roberts. The same goes for the case of Ecuador vs U.S. (Thomas}).
Clearly, there 1s no defimite standard prescribed by international law by which such limits may be
fixed. Doubtless an examination of both local and national law n this case are found in the
Constitutional law of Ecuador. Fixing a maximum length of time within which a person charged
with a crime may be held without being brought to trial may be useful in deteypning whether
detention has been unreasonable in a given case.

P 79-80 sect 6-7
“The Comruaission in the Roberts case held that prehminary proceedings could
have been completed before the lapse of the year after the arrest of Roberts. All
preliminary proceedings could have been accomplished at least within six or
seven months from the time of arrest. In any event, 1t )s evident in the light of
provisions of Mexican law that Roberts was unlawfully held a prisoner without a
trial for at least seven months. With respect to this point of unreasonably long
detention without tnal, the Mexican Agency contended that Roberts was
undoubtedly guilty of the crime for which he was arrested; therefore had he been
tried, he would have been sentenced to serve a term of imprisonment of more than
nineteen months; that under Mexican law, the period of nineteen months would
have been taken into account in fixing his sentence of imprisonment, it cannot be
properly considercd that he was illegally detained for an unreasonable amount of
time.”



Based on the evidence found in the Roberts Rule, we believe that the Ecuadorian court was in the
right in the way the case was handled, governed by rules established in its constitution as well as
municipal laws. Based on the charges brought against the Amencan fishermen, Ecuador had
every right to hold or withhold the option of bond for the fishermen.

5. Yes, the state of Ecuador is responsible for reparations due to the loss of property of the
two fishing boats that were sunk as well as the life of the American who was killed in the
attack.

Article 279 of the United Nations Law of the Seas 111, of which one party is a signatory,
neither are ratifies, but both states accept as customary law, states,

“States Parties shall settle any dispute between them concerning the
interpretation or application of this Convention by peaceful means in
accordance with Article 2, paragraph 3, of the Charter of the United Nations
and, to this end, shail seek a solution by the means indicated in Article 33,
paragraph 1, of the Charter.”

Article 111 of the United Nuations Law of the Seas 111, of which one party is a signatory,
neither are ratifies, but both states accept as customary law, states

“Where a ship has been stopped or arrested outside the territorial sea

in circumstances which do not justify the exercise of the right of hot pursuit,
it shall be compensated for any loss or damage that may have been thereby
sustained.”

Ecuador pursued the three American fishing ships under the right of hot pursmt. During
this chase Ecuador sunk two American fishing ships. This was not done peacefully. The ships
that Ecuador sunk were fishing ships and did not have the military capability that the Ecuaderian
war vessels had. Due to this fact the state of Ecuador used unnecessary, and non-peaceful means
to end the chase of hot pursuit.

The court accepts the fact that the state of Ecuador did attemapt to make contact with the
American fleet and was ignored. However, there was not further evidence that the country
attempted to notify the fishing fleet that it would open fire to physically stop the fishing boats.
This decision by Ecuador resulted in the loss of two fishing boats. The decision by Ecuador 1s
deemed unjust. Therefore, Ecuador is responsible for the loss of the two fishing vessels during
this attack.

Furthermore, since there was a death of an American crewmember during the attack
Ecuador 15 also responsible for reparations for this death.

The court rules that Ecuador must provide a monetary sum equal to the value of the
fishing boats that were destroyed. Also, Ecuador is responsible for paying 5.7 million USD fo
the family of the American that is deceased.



